STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF LAW ENFORCEMENT
CRI M NAL JUSTI CE STANDARDS
AND TRAI NI NG COVM SSI ON

Petiti oner,
VS. Case No. 98-4070
FI DEL DeLEQN,

Respondent .

RECOMMVENDED CORDER

A formal hearing was held by the Division of Admnistrative
Hearings, before Daniel M Kilbride, Adm nistrative Law Judge,
in Olando, Florida, on January 21, 1999. The follow ng
appear ances were entered:

APPEARANCES

For Petitioner: Karen Si nrmons
Assi st ant General Counsel
Departnent of Law Enf orcenent
Post O fice Box 1489
Tal | ahassee, Florida 32302-1489

For Respondent: Fidel DelLeon
381 Lake Park Trai
Ovi edo, Florida 32765

STATEMENT OF THE | SSUE

Whet her on or about January 22, 1996, Respondent, Fi del
DeLeon, did unlawfully attenpt to commt a sexual battery upon
Di ane Smal | ey, a person twelve years of age or older, wthout the

consent of Diane Smalley, by attenpting to penetrate her vagi na



with his penis or by attenpting to place his penis in union with
t he vagi na and/or nmouth of Diane Smalley, and in the process
t her eof used physical force and violence not likely to cause
serious personal injury.

Whet her Respondent viol ated the provisions of Section
943. 1395(6) and/or (7), Florida Statutes, and Rule
11B-27.0011(4)(a), Florida Adm nistrative Code, in that the
Respondent failed to maintain the qualifications established by
Section 943.13(7), Florida Statutes, which require that |aw
enforcenent officers in the State of Florida have good nora
character.

PRELI M NARY STATEMENT

Petitioner filed an Adm nistrative Conpl ai nt dated
August 27, 1997, chargi ng Respondent with various violations of
Florida | aw. Respondent filed an Election of Rights form
di sputing the allegations set forth in the Adm nistrative
Compl ai nt and requested a formal hearing. The case was referred
to Division of Adm nistrative Hearings, which noticed and
conducted a formal hearing pursuant to Section 120.57(1), Florida
St at ut es.

At the formal hearing, Petitioner presented the testinony of
four witnesses: Dianne Smal |l ey, David Watson, Denis Vol kerson,
and Jeff Tranonte. Petitioner offered ten exhibits into
evidence. Exhibits 1-9 were admtted. The contents of

Petitioner's Exhibit No. 5 is adm ssible pursuant to Rule



28-106.213(3), Florida Admnistrative Code. The contents of
Petitioner's Exhibit No. 6 is adm ssi bl e pursuant to Sections
90.803(18) and 90.804(2)(c), Florida Statutes. The contents of
Petitioner's Exhibit No. 7 is adm ssible pursuant to Section
90.803(18) and 90.804(2)(c), Florida Statutes. The contents of
Petitioner's Exhibit No. 8 is adm ssi bl e pursuant to Sections
90.803(18) and 90.804(2)(c), Florida Statutes. The contents of
Petitioner's Exhibit No. 9 is adm ssi ble pursuant to Sections
90.803(18) and 90.804(2)(c), Florida Statutes. Respondent
presented the testinony of two witnesses: KimKirkland and Dan
Chanpi on. Respondent did not offer any exhibits into evidence.
At the conclusion of formal hearing, the parties were given
ten days for the filing of Proposed Recommended Orders fromthe
date of filing of the transcript. A transcript of the
proceedi ngs was filed on February 2, 1998. Petitioner filed its
Proposed Recommended Order on February 10, 1999. Respondent
filed his proposals on February 9, 1999. Both proposals have
been given careful consideration in the preparation of this
or der.

FI NDI NGS OF FACT

1. Respondent was certified as a |law enforcenent officer in
Florida by the Crimnal Justice Standards and Trai ni ng Conm ssi on
on Decenber 7, 1990, and was issued certificate No. 113130.

2. Respondent was enployed with the Orange County Sheriff's
O fice on May 9, 1994.



3. Respondent served as a road deputy during the rel evant
time-period, working the m dnight shift.

4. Dianne Smalley was born on January 7, 1953, and is a
person twel ve years of age or ol der

5. Smalley was enpl oyed by the Mitland Police Departnent
as a dispatcher in January 1996, and worked the m dnight shift.

6. Smalley nmet and becane acquai nted wi th Respondent
approximately a nonth prior to January 22, 1996.

7. On January 21, 1996, Respondent and Smal | ey nmade pl ans
to get together socially after Respondent got off duty.

8. On January 22, 1996, at about two o'clock in the
nor ni ng, Respondent went to the residence of Smalley and was
invited in.

9. \When Respondent arrived at Smalley's residence, he was
wearing his police uniform which included a hol stered gun.

10. Respondent and Snal |l ey socialized for about 30 m nutes
while in the residence.

11. During the course of their conversation, Respondent
told Small ey that he was marri ed.

12. After telling Smalley he was nmarri ed, Respondent was
asked to | eave by Smal | ey.

13. Respondent did not |eave Smalley's residence at that
poi nt, but instead Respondent noved cl oser to Small ey who was
sitting on the couch.

14. Respondent pushed Small ey back on the couch, however,



Respondent noved forward and ki ssed her on her neck. Respondent
al so rubbed his hands all over the body of Small ey.

15. Snall ey pushed away Respondent and told himthat
not hi ng was going to happen. She got up and wal ked toward the
front door, expecting Respondent to | eave.

16. As Snalley noved fromthe dining roomtoward the front

door, Respondent cane up behind her and pushed Small ey back into

the living roomto where her body was bent forward over the arm
of the couch.

17. Respondent stood behind Small ey and, as she was bent
over the couch, Respondent held her down by hol ding her arns and
with the weight of his body.

18. Respondent then tried to pull her pants down and pul
up her shirt.

19. Respondent unzi pped his pants and pulled out his penis.

20. Respondent rubbed his genitals against Smalley's
posterior and placed his penis between her |egs.

21. Respondent simulated intercourse with Small ey.

22. Respondent tried to put Smalley's hand on his penis but
she resi st ed.

23. Respondent asked Smalley to performoral sex on him but
she refused.

24. Respondent tried to push Snalley's body down to perform

oral sex on him but was unable to because she | ocked her knees.



25. Respondent then masturbated hinself in Smalley's |iving
room and ejacul ated on the carpet in the living room

26. Respondent then let Smalley go and | eft the residence.

27. During the course of the day, Smalley reported the
incident to her roommate.

28. Later that day, Respondent called Snalley on the
t el ephone and apol ogi zed for what had happened.

29. Smalley called the Orange County Sheriff's Ofice after
view ng a news broadcast where a rape suspect, who | ooked siml ar
to Respondent, had gai ned access to the victinms honme by using a
police ID. Smalley did not identify herself fully to Detective
Vol kerson, but identified Fidel DeLeon as a possible suspect
because of what he had done to her.

30. Through Respondent's tel ephone records, detectives were
able to identify Smalley as the caller. An investigation was
initiated and Snal | ey cooperated with | aw enforcenent.

31. During the investigation, Respondent gave investigators
fal se and m sl eadi ng statenents.

32. Following the internal investigation, Respondent was
termnated fromthe Orange County Sheriff's Ofice on August 29,
1996.

33. During the course of the investigation of this matter
from January through August 1996, there was insufficient evidence
of m sconduct by |aw enforcenent which would negate the integrity

of the investigation into this matter.



34. Smalley's testinony at the formal hearing was credible.

CONCLUSI ONS OF LAW

35. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter of this cause,
pursuant to Section 120.57(1), Florida Statutes.

36. Petitioner is charged with the adm nistration of
crimnal justice standards and training for all |aw enforcenent
of ficers throughout the state, pursuant to Section 943. 085-

943. 255, Florida Statutes (1997), and is authorized to discipline

those |icensed thereunder who violate the | aw

37. Revocation of |icense proceedings are penal in nature;

State ex rel Vining v. Florida Real Estate Comm ssion, 281 So. 2d

487 (Fla. 1973) and nust be construed strictly in favor of the
one agai nst whomthe penalty woul d be inposed. Minch v.

Departnent of Professional Regul ation, D vision of Real Estate,

592 So. 2d 1136 (Fla. 1st DCA 1992); Fleischman v. Departnent of

Prof essi onal Regul ation, 441 So. 2d 1121 (Fla. 3d DCA 1983). The

standard of proof required in this matter is that rel evant and
material findings of fact nust be supported by clear and

convi nci ng evidence of record. Hal Heifetz d/b/a Key Wster |nn

v. Departnent of Business Regul ation, Division of Al coholic

Beverages and Tobacco, 475 So. 2d 1277 (Fla. 1st DCA 1985);

Depart nent of Banki ng and Fi nance v. Osborne Stern & Co., 670




So. 2d 932 (Fla. 1996). Petitioner has the burden of proving by
cl ear and convi nci ng evi dence each of the allegations in the

Adm ni strative Conplaint. Ferris v. Turlington, 510 So. 2d 292

(Fla. 1987).
38. Section 943.13, Florida Statutes, establishes the
m ni mum qual i fications for | aw enforcenent officers in Florida,
i ncl udi ng at Subsection (7):
Have a good noral character as determ ned by
a background investigation under procedures

establ i shed by the Comm ssi on.

39. In Zenour, Inc. v. Division of Beverage, 347 So. 2d

1102 (Fla. 1st DCA 1977), an application for a beverage |license
was denied after an adm nistrative finding that the owner was not

of good noral character. Although the facts leading to this

conclusion are entirely dissimlar to the instant case, the
court's definition of noral character is significant.

Moral character as used in this statute neans

not only the ability to distinguish between

right and wong, but the character to observe

the difference; the observance of the rules

of right conduct; and conduct which indicates

and establishes the qualifies generally

acceptable to the popul ace for positions of

trust and confidence.
Such definition should be used in the case before this tribunal.

40. Rule 11B-27.0011(4), Florida Adm nistrative Code, in

effect at the tinme of the alleged offense, defines "good noral
character" for purposes of the inplenentation of disciplinary

action upon Florida | aw enforcenent officers. The rule states in



rel evant portion:

(4) For the purposes of the Conm ssion's

i npl enentation of any of the penalties
enunerated in Section 943.1395(6) or (7), a
certified officer's failure to nmaintain a
good noral character, as required by Section
943.13(7), is defined as:

(a) The perpetration by the officer of an
act which would constitute any fel ony

of fense, whether crimnally prosecuted or
not. . . . Section 794.011(5): sexual
battery.

41. Section 794.011(5), Florida Statutes, Sexual Battery is
defined, as follows:

A Person who conmts sexual battery upon a
person 12 years of age or older, w thout that
person's consent, and in the process thereof
does not use physical force and viol ence
likely to cause serious personal injury
commits a felony of the second degree.

42. Section 794.011(1), Florida Statutes. As used in this

chapter:

(a) "Consent" means intelligent, know ng,
and voluntary consent and does not i nclude
coerced subm ssion. "Consent" shall not be
deened or construed to nean the failure by
the alleged victimto offer physical

resi stance to the offender.

(g) "Serious personal injury" neans great
bodily harm or pain, permanent disability, or
per manent di sfigurenent.

(h) "Sexual battery" neans oral, anal, or
vagi nal penetration by, or union with, the
sexual organ of another or the anal or

vagi nal penetration of another by any other
obj ect; however, sexual battery does not

i nclude an act done for a bona fide nedical
pur pose.



43.

44.

45.

46.

Section 777.04, Florida Statutes. Attenpt--

(1) A person who attenpts to commt an

of fense prohibited by |aw and in such attenpt
does any act toward the conm ssion of such

of fense, but fails in the perpetration or is
intercepted or prevented in the execution
thereof, commts the offense of crimnal
attenpt, ranked for purposes of sentencing as
provi ded in subsection (4).

(4)(d) Except as otherw se provided in s.
828.125(2) or s. 849.25(4), if the offense
attenpted, solicited, or conspired to is a:

1. Felony of the second degree the offense
of crimnal attenpt is a felony of the third
degr ee.

Section 943.1395(6), Florida Statutes, requires:

The Comm ssion shall revoke the certification
of any officer who is not in conpliance with
the provisions of Section 943.13(4) or (7).

Section 943.1395(7), Florida Statutes, provides:

"Upon a finding by the comm ssion that a
certified officer has not maintai ned good
nmoral character . . . the conm ssion nmay
enter an order inposing . . . penalties”
whi ch include revocation, suspension,
probati on and/or reprimand

Section 943.1395(8), Florida Statutes, provides:

(a) The comm ssion shall, by rule, adopt

di sci plinary guidelines and procedures to
adm ni ster the penalties provided in
subsections (6) and (7). The comm ssion nay,
by rule, prescribe penalties for certain

of fenses. The comm ssion shall, by rule, set
forth aggravating and mtigating

ci rcunstances to be consi dered when inposing
the penalties provided in subsection (7).

* * *

(d) A Admnistrative Law Judge assigned to
conduct a hearing under ss 120.569 and

10



120.57(1) regarding allegations that an
officer is not in conpliance with, or has
failed to maintain conpliance with, s.
943.13(4) or (7) must, in his or her
recomrended order:

1. Adhere to the disciplinary guidelines and
penalties set forth in subsections (6) and
(7) and the rules adopted by the conmm ssion
for the type of offense commtted.

2. Specify, in witing, any aggravating or
mtigating circunstances that he considered
in determning the recomended penalty.

Any deviation fromthe disciplinary
gui del ines or prescribed penalty nust be
based upon circunstances or factors that
reasonably justify the aggravation or
mtigation of the penalty. Any deviation
fromthe disciplinary guidelines or
prescribed penalty nust be explained, in
witing, by the Adm nistrative Law Judge.

47. Rule 11B-27.005, Florida Adm nistrative Code, provides,
in pertinent part:

(4) The comm ssion sets forth bel ow a range
of disciplinary guidelines from which

di sciplinary penalties will be inposed upon
certified officers who have been found by the
Comm ssion to have violated section
943.13(7), F.S. The purpose of the
disciplinary guidelines is to give notice to
certified officers of the range of penalties
or prescribed penalties which will be inposed
for particular violations of section
943.13(7), F.S. absent aggravating or
mtigating circunstances, as provided in
paragraph (4), herein. The disciplinary
gui del i nes are based upon a "single count

vi ol ation" of each provision |isted.

Mul tiple counts of violations of section
9443. 13(7), F.S., wll be grounds for
enhancenment of penalties. Al penalties at

t he upper range of the sanctions set forth in
t he guidelines, (i.e., suspension or
revocation), include |esser penalties, (i.e.,
repri mand, remnedial training, or probation),

11



48.

49.

50.

whi ch may be included in the final penalty at
the Comm ssion's discretion.

(5) When the Comm ssion finds that a
certified officer has commtted an act which
vi ol ates section 943.13(7), F.S., it shal
issue a final order inposing penalties wthin
t he ranges recomended in the foll ow ng

di sci plinary guidelines:

(a) for the perpetration by the officer of
an act which would constitute any fel ony

of fense, as described in Rule 11B-
27.0011(4)(a), F.AC, . . . the action of
t he Comm ssion shall be to inpose a penalty
rangi ng from suspension of certification to
revocati on.

Section 120.57(1)(c), Florida Statutes, provides:

Hear say evi dence may be used for the purpose
of suppl enmenting or expl ai ning ot her

evi dence, but it shall not be sufficient in
itself to support a finding unless it would
be adm ssible over objection in civil
actions.

Section 90.802, Florida Statutes, provides:

Hersay rul e. -- Except as provided by statute,
hearsay evi dence is inadm ssible.

Section 90.803, Florida Statutes, provides:

Hear say exceptions; availability of decl arant
immaterial.--The provision of s. 90.802 to
the contrary notw t hstandi ng, the foll ow ng
are not inadm ssible as evidence, even though
the declarant is available as a w tness:

(18) ADM SSIONS.--A statenent that is

of fered against a party and is:

(a) The party's own statenent in either an
i ndi vidual or a representative capacity;

(b) A statenent of which the party has
mani f ested an adoption or belief inits
truth;

(22) FORVER TESTI MONY. - - Former testinony

12



51.

52.

gi ven by the declarant which testinony was
given as a wtness at another hearing of the
sanme or a different proceeding, or in a
deposition taken in conpliance with law in
the course of the same or anot her proceeding,
if the party against whomthe testinony is
now offered, or, in a civil action or
proceedi ng, a predecessor in interest, or a
person with a simlar interest, had an
opportunity and simlar notive to develop the
testinony by direct, cross or redirect

exam nation; provided, however, the court
finds that the testinony is not inadm ssible
pursuant to s. 90.402 or s. 90.403.

Section 90.804, Florida Statutes, provides:
Hear say exceptions; decl arant unavail abl e. - -

(2) HEARSAY EXCEPTIONS. --The follow ng are
not excl uded under s. 90.802, provided that
the declarant is unavail able as a w tness:

(a) Fornmer testinony.--Testinony given as a
W t ness at another hearing of the sane or a
different proceeding, or in a deposition
taken in conpliance with law in the course of
t he sane or another proceeding, if the party
agai nst whomthe testinony is now offered,
or, inacivil action or proceeding, a
predecessor in interest, had an opportunity
and simlar notive to develop the testinony
by direct, cross, or redirect exam nation.

(c) Statenent against interest.--A statenent
which, at the tinme of its making, was so far
contrary to the declarant's pecuniary or
proprietary interest or tended to subject the
declarant to liability or to render invalid a
cl ai m by the decl arant agai nst another, so
that a person in the declarant's position
woul d not have nade the statenent unless he
or she believed it to be true. A statenent
tending to expose the declarant to crimnal
litability and offered to excul pate the
accused i s inadm ssible, unless corroborating
ci rcunst ances show the trustworthi ness of the
statement .

On or about January 22, 1996, Respondent, Fi del

13

DelLeon,



did unlawfully attenpt to commt a sexual battery upon Snalley, a
person twel ve years of age or older, without the consent of
Smal l ey, by attenpting to penetrate her vagina with his penis or
by attenpting to place his penis in union with the vagi na and/ or
mouth of Smalley, and in the process thereof used physical force
and violence not likely to cause serious personal injury.

53. Respondent went over to Smalley's house intent on
having sex. He was asked to | eave once Snall ey found out he was
marri ed. She kept rebuffing his advances and telling himno.
When he coul d not have his way, the Respondent tried to force
himself on her. He tried to pull her pants off. Wen that
didn't work, he tried to push her head down for oral sex.
Luckily, her resistance, as well as his need to relieve hinself,
prevented the Respondent from conpleting the actual crinme of
sexual battery.

54. Cdear and convincing evidence was presented to
establish that the Respondent commtted the act alleged in the
Adm ni strative Conplaint, to wit: Attenpted Sexual Battery,
which is a third-degree felony.

55. Based on the behavior of Respondent on January 22,
1996, Petitioner showed by clear and convincing evidence that
Respondent failed to maintain good noral character within the
meani ng of Section 943.13(7), Florida Statutes, and Rule 11B-
27.0011(4)(a), Florida Adm nistrative Code.

56. Smalley's testinony as to the events of January 22,

14



1996, is credible.

57. The Respondent's defense to the charges is not
credi bl e.

58. The Crimnal Justice Standards and Trai ni ng Conm ssi on
di sciplinary guidelines provide for a penalty guideline range of
suspension to revocation for the charged offense. Cearly, the
nature of this offense is one where revocation of certification
to be a | aw enforcenent officer is the appropriate penalty.

59. The position of |aw enforcenent officer is one of great
public trust. There can be no nore basic public expectation than
that those who enforce the | aw nust thensel ves obey the | aw.

Cty of PalmBay v. Bauman, 475 So. 2d 1322 (Fla. 5th DCA 1989).

The seriousness of the Respondent's m sconduct clearly nerits
revocation of his |aw enforcenent officer certification.

RECOMVENDATI ON

Upon the foregoing findings of fact and concl usi ons of | aw,
it is

RECOMVENDED t hat the Conm ssion enter a final order which
finds:

(1) Respondent guilty of commtting attenpted sexua
battery on January 22, 1996;

(2) that Respondent failed to maintain the qualifications
establi shed by Section 943.13(7), Florida Statutes, which require
that | aw enforcenent officers have good noral character; and

(3) revoke the certification of Respondent to be a | aw

15



enforcenent officer in the State of Florida.
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DONE AND ENTERED this 22nd day of February, 1999, in

Tal | ahassee,

Leon County, Florida.

COPI ES FURNI SHED

Kar en Si nmons,

Post O fice Box 1489
Florida 32302-1489

Tal | ahassee,

Fi del DelLeon

381 Lake Park Trai
Oviedo, Florida 32765

DANIEL M KI LBRI DE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 22nd day of February, 1999.

Assi st ant CGeneral Counsel
Departnent of Law Enf orcenent

M chael Ramage, Ceneral Counse

Departnent of Law Enf orcenent

Post O fice Box 1489

Tal | ahassee,

Florida 32302

A. Leon Lowy, Il, Program Director
Division of Crimnal Justice
Pr of essi onal i sm Servi ces

Departnent of Law Enf orcenent

Post O fice Box 1489

Tal | ahassee,

Florida 32302

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormended Order. Any exceptions to

17



this Recomended Order should be filed with the agency that wll
issue the final order in this case.
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